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170 Fed. 671 ; United States v. Albertini (1913, Mont.) 206 Fed. 133. But the 
statute itself provides that certain acts subsequent to naturalization shall be 
construed as prima facie evidence that the naturalization was obtained in bad 
faith, e. g., proceeding abroad within five years after naturalization to take up 
a permanent residence there. So it seems reasonable that clear evidence 
afforded by subsequently spoken words of the falsity of the oath renouncing 
allegiance to a foreign sovereign, an essential condition of naturalization, proves 
fraud in obtaining citizenship. To determine a person's state of mind at a given 
time, it is proper to consider subsequently spoken words or evidence of a subse- 
quent state of mind. Waterman v. Whitney (1834) 11 N. Y. 157. Wigmore, 
Evidence, sec. 233. Although 36 and 30 years respectively had elapsed since 
the naturalization of the defendants in the principal case and the other recent 
case which accords with it, it is not unreasonable to suppose, said the court, 
that the attachment to the native country, only now openly avowed, was stronger 
at the time of naturalization than now. Provided the evidence of alien loyalty 
is convincing, it, is not unfair to conclude that the mental reservation thereof 
at the time of naturalization, though latent and not manifested for many years, 
falsified the oath by means of which the certificate of naturalization was secured, 
and constitutes that fraud which justifies cancellation proceedings. 



Army and Navy — Criminal Offenses — Immunity of Naval Dispatch 
Driver Violating State Speed Law by Order of Superior Officer. — A criminal 
complaint was brought against the defendant for violating the automobile speed 
law of Rhode Island, and the following question of law was certified to the 
State Supreme Court: "Is a man of the U. S. Naval Reserve Force, on duty 
as a dispatch driver, amenable to the provisions of [the state motor vehicle 
law] while acting under specific instructions of his superior officer to proceed 
in a motor vehicle with all possible dispatch along one of the highways of the 
state, which instruction said man was obliged to obey, which instruction was 
assumed by said officer to necessitate the violation by said man of the speed 
laws of the state, and which instruction was given by said officer in a matter 
deemed by him to be of urgency and appertaining to the conduct of the war 
between the United States and Germany?" Held, that the question should be 
answered in the negative. Stale v. Burton (1918, R. I.) 103 Atl. 962. 

See Comments, p. 61. 



Bills and Notes — Holder in Due Course — Usury as Defense. — The defend- 
ant executed a promissory note for $2,100, payable to the order of one F, and 
delivered it to the latter as his agent for the purpose of having it discounted. 
F sold it to the plaintiff for $1,850, endorsing it and delivering it in the usual 
way. To a suit on the note the defendant pleaded usury. Held, that the 
plaintiff, although a holder in due course, was not entitled to recover. Sabine v. 
Paine (1918, N. Y.) 119 N. E. 849. 

Whether usury is a mere personal defense not available against a holder in due 
course, or an absolute defense good against everyone, depends upon the usury 
statute of the particular jurisdiction concerned. The present case is of interest 
because it settles apparently for the first time the effect of the uniform 
Negotiable Instruments Law upon the usury law of New York in force at the 
time of its passage. That law expressly declared that all "bonds, bills, notes . . . 
tainted with usury" were void and that upon proof of the facts "the court 
shall declare the same to be void, and enjoin any prosecution thereon, and 
order the same to be surrendered and cancelled." General Business Law (N. Y. 
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Cons. Laws, ch. 20) sees. 370, 371, 373. The present case holds that the later 
enactment of section 96 (New York numbering) of the N. I. L. (section 57 
of the original N. I. L.) did not effect the repeal of this usury law, in spite 
of the fact that section 96 provides that "the holder in due course holds the 
instrument free from any defect of title of prior parties and free from defenses 
available to prior parties among themselves." Earlier cases in the lower courts 
of New York were conflicting, but a large majority of the judges of the Court 
of Appeals had in dicta expressed themselves in accordance with the decision 
now reached. For the earlier cases see Norton, Bills and Notes (4th ed.) 304, 
note 64, and the opinion of the Appellate Division in the principal case (1915) 
166 N. Y. App. Div. 9, 151 N. Y. Supp. 735. 



Conflict of Laws — Extraterritorial Statutes — New York Action for 
Death Caused in Massachusetts. — A resident of New York was negligently 
killed in Massachusetts by a New York corporation's servant. who was acting 
within the scope of his employment. The administrators of the deceased sued 
the corporation in New York for the benefit of the widow and children, claim- 
ing to be entitled to recover according to the terms of the Massachusetts statute 
relating to wrongful killing. The statute in question provided that the damages 
should be "assessed with reference to the degree of culpability" of the defend- 
ant or (in this case) its servant, rather than according to the loss suffered by 
the widow and children, differing in this respect from the New York statute. 
Held, that the plaintiffs were entitled to recover in accordance with the terms 
of the Massachusetts statute. Loncks v. Standard Oil Co. of New York (1918, 
N. Y.) 120 N. E. 198. 

See Comments, p. 67. 



Contracts — Anticipatory Breech — Waiver of Repudiation. — The plaintiff 
had contracted with the defendant to deliver a quantity of merchandise in install- 
ments, each to be paid for within thirty days after its delivery. After the second 
delivery the plaintiff repudiated; the defendant repeatedly tried, in vain, to 
induce the plaintiff to continue performance. When payment on the second 
delivery came due, the defendant refused to pay unless the plaintiff would go 
on with his contract. Relying on the defendant's actions as first a waiver of the 
repudiation, and then a breach of the contract, the plaintiff sued to recover the 
price of the goods delivered. The defendant counterclaimed for damages aris- 
ing from the repudiation. Held, that the conduct of the defendant was not such 
a "waiver" as a matter of law, and that the plaintiff's repudiation was a 
"continuing breach of which the defendant was at liberty to avail at any time 
during its continuance." Hadficld v. Colter (1918, App. T.) 170 N. Y. Supp. 643. 

Repudiation is a communication by a promissor to a promisee of intention 
not to perform further. Its legal effect is to give the promisee (1) a privilege 
and power to create in himself a right to damages for breach of the entire 
contract, by accepting the repudiation as final, before it is withdrawn. Radish v. 
Young (1883) 108 111. 170; Roehm v. Horst (1899) 178 U. S. 1, 20 Sup. Ct. 780. 
It gives the promisee also (2) a privilege and power to elect not to exercise this 
power to accept the repudiation; and thereby— subject to the rules on wilfully 
increasing damages— to nullify it, leaving the contract "open": i. e., restoring 
the duties of both parties to full effect, and making the promisee himself liable, 
as originally, for any future default. Johnstone v. Milling (1886, C. A.) 16 
Q. B. D. 460; Claes etc. Mfg. Co. v. McCord (1896) 65 Mo". App. 507. This is 
a "waiver" of the repudiation. But (3) the promisee is also privileged by the 



